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COMMONWEALTH 

V.

JOSE A. MARTINEZ

MEMORANDUM IN SUPPORT OF APPLICATION
FOR DIRECT APPELLATE REVIEW

Jose A. Martinez applies for direct appellate review of questions

reported by the Haverhill District Court (Abany, J.) pursuant to Mass. R.

Crim. P. 34, as amended, 442 Mass. 1501 (2004), regarding the

obligation of the Commonwealth to refund money exacted from Martinez

"upon, and as a consequence of," convictions that have now been

invalidated.  See Nelson v. Colorado, 137 S. Ct. 1249, 1252 (2017).

Statement of Prior Proceedings and
Statement of Facts Relevant to the Case

This case is before the Appeals Court on Judge Abany's "Report of

Questions of Law Without Decision Pursuant to Mass. R. Crim. P. 34"

(App. 1-7).1/

The appendix to this application is cited by page number as "(App.  "),1/

and is reproduced, post.



-2-

On March 2, 2010, Martinez pleaded guilty (before Dowling, J.) to a

complaint charging possession of a class A substance with intent to

distribute, G.L. c.94C, §32(a) (count 4); possession of a class B substance

with intent to distribute, G.L. c.94C, §32A(a) (count 5); and possession of

a class C substance with intent to distribute, G.L. c.94C, §32B(a) (count

6) (App. 1, 10).   He was sentenced to concurrent terms of one year in2/

the house of correction (suspended), put on probation for two years, and

ordered to pay a ninety-dollar victim-witness assessment, sixty-five

dollars per month in probation supervision fees, and $1,000 in

restitution to the Haverhill police department (App. 1, 10, 12).  3/ 4/

On April 19, 2017, in accord with the so-called "Bridgeman II"

The defendant also pleaded guilty to unlicensed operation of a motor2/

vehicle, G.L. c. 90, §19 (count 2) (App. 1, 9).  This conviction remains
intact (App. 2, 11).

As the report notes (App. 6), the record contains no information3/

indicating that the defendant's conduct caused economic loss to the
Haverhill police department.  See Commonwealth v. Henry, 475 Mass.
117, 120 (2016) ("A judge may order a defendant to pay restitution to the
victim as a condition of probation provided that the '[r]estitution is
limited to economic losses caused by the defendant's conduct and
documented by the victim'"), quoting Commonwealth v. McIntyre, 436
Mass. 829, 833–834 (2002).

Martinez was also ordered to forfeit "all monies taken" from him at4/

arrest (App. 2, 10).  This case does not present any question as to
whether this money is refundable.  In Commonwealth v. Green, 2017-P-
1564, the Framingham District Court (Cunis, J.) has reported questions
in connection with a motion for the return of, inter alia, seized cash
which the motion alleges was forfeited upon, and as a consequence of,
the defendant's subsequently-invalidated drug convictions.
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protocol, Bridgeman v. District Attorney for the Suffolk Dist., 476 Mass.

298, 327-332 (2017), a single justice of the Supreme Judicial Court

entered a declaratory judgment pursuant to which the above-identified

drug convictions were vacated and dismissed with prejudice (App. 2, 11). 

See Bridgeman v. District Attorney for the Suffolk Dist., SJ-2014-0005

(Gaziano, J.) (Apr. 19, 2017 & June 1, 2017) (paper nos. 204 & 227)

(App. 15-19).

On June 6, 2017, Martinez received a letter from the Supreme

Judicial Court notifying him that the convictions had been vacated and

dismissed with prejudice (App. 2).  On June 12, 2017, Martinez appeared

before Judge Abany, pro se, with a motion captioned "Motion for

Restitution" alleging that he "had to pay almost three thousand dollars in

court costs and supervision fees for this case," and requesting an order

that the Commonwealth "pay [him] back . . . the money [he] paid to the

Court" (App. 2, 13-14).

The instant report was issued on August 22, 2017 (App. 7, 11). 

With respect to victim-witness assessments, see G.L. c.258B, §8, the

report states that "the paper court docket reflects payment on April 21,

2010, of the [ninety dollar] victim witness fee" (App. 2, 10).  With respect

to probation supervision fees, see G.L. c.276, §87A, the report states that

"the MassCourts docket appears to reflect payment of $1,560 towards

[such] assessments" (App. 3).  With respect to restitution, the report
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states that Martinez "showed [Judge Abany] a receipt for his restitution

payment of $1,000 to the Haverhill [p]olice [d]epartment" (App. 2), but

that such payment is not reflected "on either the paper docket or the

MassCourts docket" (App. 4).  "However, there is a MassCourts docket

entry on May 5, 2016, that states that the 'case was automatically closed

and disposed on 5/5/16 per AODC request,' citing as one of the reasons

that there was 'no money outstanding'" (App. 4).5/

The report was entered in the Appeals Court on September 19,

2017.

Statement of Issues of Law
Raised by the Case

When a conviction is invalidated by a reviewing court
and no further prosecution will occur, does due process
oblige the Commonwealth to refund money exacted from the
defendant upon, and as a consequence of, the conviction?  If
so, what showing is required for an order for the return of
such exactions to enter, and to whom should the order be
directed?

Undersigned counsel have obtained a copy of the receipt for payment of5/

restitution which Martinez showed to Judge Abany when he appeared
pro se in Haverhill District Court on June 12, 2017, and will seek to
expand the record to include it.  See also G.L. c. 276, §92 (permitting
restitution to be paid to probation officer, "who shall give receipts for and
keep record of all payments made to him, pay the money to the person
injured and keep his receipt therefor, and notify the clerk of the court
whenever the full amount of the money is received or paid in accordance
with such order or with any modification thereof").
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ARGUMENT

A. Under Nelson v. Colorado, the Commonwealth must
refund money exacted from Martinez upon, and as
a consequence of, his now-invalidated convictions.

In Nelson v. Colorado, the Supreme Court asked whether, after a

conviction is invalidated and no retrial will occur, the State is obliged to

refund money exacted from the defendant "upon, and as a consequence

of, the conviction."  137 S. Ct. at 1252.  "Our answer is yes."  Ibid.  The

invalidation of a conviction — whether by the trial court or an appellate

court, see id. at 1256 — "restore[s]" the presumption of innocense.  Id. at

1255, citing Johnson v. Mississippi, 486 U.S. 578, 585 (1988) (following

reversal on appeal, "unless and until [the defendant] should be retried,

he must be presumed innocent of that charge").  See Commonwealth v.

Russell, 470 Mass. 464, 474 (2015) (describing presumption of innocence

as "that bedrock 'axiomatic and elementary' principle whose 'enforcement

lies at the foundation of the administration of our criminal law'"), quoting

from Coffin v. United States, 156 U.S. 432, 453 (1895).  Restoration of

the presumption of innocense requires that money taken from the

defendant upon and as a consequence of a subsequently-invalidated

conviction be refunded, for a State "may not presume a person, adjudged

guilty of no crime, nonetheless guilty enough for monetary exactions." 

Nelson, 137 S. Ct. at 1256 (emphasis in original).  In such
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circumstances, each of the three "familiar procedural due process"

considerations described by the Mathews v. Eldridge balancing test — (A)

the private interest affected; (B) the risk of erroneous deprivation of that

interest through the process used; and (C) the governmental interest at

stake — "weigh decisively" in favor of recoupment.  Id. at 1255, citing

Mathews v. Eldridge, 424 U.S. 319 (1976).

Here, the convictions used to exact victim-witness assessments,

probation supervision fees, and restitution from Martinez have been

vacated and dismissed with prejudice.  Martinez is innocent of these

charges in the eyes of the law.  As to the first Mathews v. Eldridge factor,

the defendant's interest in recovering his money is "obvious."  137 S. Ct.

at 1255.  Second, the risk that Martinez will be erroneously deprived of

his property if his motion for recoupment is denied is "unacceptable."  Id.

at 1257.  Finally, the Commonwealth has "no interest" in withholding

from Martinez money to which it now has "zero claim of right."  Ibid. 

Accordingly, due process, as guaranteed by the Fourteenth Amendment

to the United States Constitution, obliges the Commonwealth to refund

the money in question.

B. Commonwealth v. Martin does not address
the due process issues presented by the
instant report.

In an opinion issued five months before the Supreme Court

decided Nelson, this Court held that a defendant had no statutory right
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to recoup victim-witness assessments or probation supervision fees

exacted on the basis of a conviction later vacated and nol prossed after

the trial court allowed a motion to withdraw the defendant's guilty plea. 

Commonwealth v. Martin, 476 Mass. 72 (2016).  The issue in Martin was

simply "one of statutory construction," id. at 75, and the Court affirmed

the denial of the defendant's motion for return of property on the basis of

the "plain language" of the statutes in question.  See id. at 74-76 (G.L.

c.258, §8, which provides that victim-witness assessment "shall be

refunded" where conviction is "subsequently overturned on appeal,"

conferred no right of recoupment for Martin, because a conviction

vacated following allowance of a motion to withdraw a guilty plea has not

been "overturned on appeal"); id. at 77 (defendant has no statutory right

to refund of probation supervision fees exacted pursuant to G.L. c.276,

§87A, because statute "is silent as to a defendant's entitlement to the

return of probation fees after a conviction is vacated").

Colorado's recoupment scheme ran afoul of the Fourteenth

Amendment because it created an "unacceptable risk" of an erroneous

deprivation of defendants' property.  137 S. Ct. at 1257.  "To comport

with due process, a State may not impose anything more than minimal

procedures on the refund of exactions dependent upon a conviction

subsequently invalidated."  Id. at 1258.  Accordingly, to whatever extent
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Martin may be read as endorsing a statutory regime that forecloses a

defendant from recouping monetary exactions effected upon, and as a

consequence of, a subsequently-invalidated conviction, the decision

cannot be squared with Nelson.

STATEMENT OF REASONS WHY
DIRECT APPELLATE REVIEW IS APPROPRIATE

The record in this case reveals monetary exactions totaling $2,650

to which Martinez has, at the very least, a prima facie claim under

Nelson.   Yet there is an obvious tension between Nelson (which6/

underscores the constitutional requirement that criminal defendants

whose convictions have been invalidated are afforded a simple process by

which they may get "their money back," 137 S. Ct. at 1257) and Martin

(which forecloses such relief based on the statutory language, or lack

thereof, pertaining to the monetary exactions there in issue).

As an initial matter, the report in this case raises the narrow

question of whether, following Martin, a conviction that has been vacated

and dismissed with prejudice in accord with the declaratory judgments

issued by Justice Gaziano in Bridgeman II has been "overturned on

appeal," such that there exists a statutory right to a refund of the ninety

dollar victim-witness assessment imposed pursuant to G.L. c.258, §8

(App. 5).

Ninety dollars (victim-witness assessment), plus $1,560 (probation6/

supervision fees), plus $1,000 (restitution) equals $2,650.
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But what if no statutory authority for recoupment exists, as is the

case with respect to both probation supervision fees, see Martin, 476

Mass. at 77, and restitution payments (App. 7)?  In this regard, the

report raises a much broader question, viz., regardless of the statutory

specifics, does a Massachusetts defendant whose conviction has been

invalidated have a due process right under Nelson to the return of victim-

witness assessments, probation supervision fees, restitution, fines,

surfines, court costs — or any other "exaction[] dependent on a

conviction" (App. 4), quoting Nelson, 136 S. Ct. at 1258, with which a

defendant may be saddled?  If the answer is yes, the report then raises

additional questions of first impression, "including what showing a

defendant must make to be entitled to a refund and from what source

refunds are to be made" (App. 7).

As Judge Abany aptly notes, these issues may have a "significant

impact on the Commonwealth" in light of the number of convictions

invalidated by dint of Bridgeman II (App. 7).  Accordingly, this case raises

questions of public interest which "should be submitted for final

determination to the Supreme Judicial Court."  Mass. R.A.P. 11(a), as

amended, 378 Mass. 938 (1979).
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CONCLUSION

For the above-stated reasons, the Court should grant the

application for direct appellate review.

Respectfully submitted,

JOSE A. MARTINEZ
By his attorneys,

/s/ Nancy J. Caplan               
NANCY J. CAPLAN
BBO #072750

/s/ Benjamin H. Keehn          
BENJAMIN H. KEEHN
BBO #542006
COMMITTEE FOR PUBLIC COUNSEL SERVICES
Public Defender Division
298 Howard Street, Suite 300
Framingham, MA 01702
(508) 620-0350
bkeehn@publiccounsel.net

Dated: January 11, 2018.
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